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MANSLAUGHTER LEGISLATION AMENDMENT BILL 2011 

Second Reading 

Resumed from an earlier stage of the sitting. 

MS M.M. QUIRK (Girrawheen) [3.57 pm]: Before the break I was quoting from the Western Australian Law 

Reform Commission report on the review of the law of homicide, and in particular the chapter in that report that 

deals with sentencing for manslaughter. At page 321 the commission concludes — 

Overall, the Commission has concluded that the changes to the substantive law of homicide do not 

demand an increase to the maximum penalty available for manslaughter. Although from one 

perspective the offence of manslaughter will be wider under the Commission‟s recommendations, the 

offence is also narrower by virtue of the abolition of provocation. 

That is what the commission recommended. Certainly at that stage the commission was not convinced of the 

argument that the removal of the distinction between “murder” and “wilful murder” would result in more serious 

cases falling into the manslaughter category that would require amending the sentence. 

The commission concludes finally by saying — 

In the absence of accessible and accurate information about current sentencing trends, it is difficult to 

predict what impact the recommendations in this Report will have on the sentencing practices for 

manslaughter. It is therefore vital that statistics are collected and analysed to determine the impact on 

the sentencing for manslaughter as a result of the abolition of provocation and the introduction of 

excessive self-defence. 

Although that particular issue is not germane for the purposes of the current debate, the need to have good 

information to see the impacts that various law reforms have on overall outcomes is germane—for example, 

whether these proposed changes will do what the Attorney General asserts they will do, which is to change 

upwardly the tariff for manslaughter. I may as well mention now in that context that the opposition considered 

whether an amendment should be put in the legislation for a review of these provisions at the expiration of a 

certain amount of time. After consultation with the Attorney General, he said he had some advice about this 

particular issue, that it was difficult to put in a review provision for one part of a bill only and that he would 

certainly undertake in writing to the opposition that he would be prepared to undertake a review in any event 

rather than enshrine it in legislation for the present purposes. But we should be mindful that the Law Reform 

Commission said about assessing the effectiveness and the efficacy of reforms that it is very important that 

statistics and information are gathered so that we can assess whether the reforms were successful.  

The next issue I want to move on to is why the Attorney General says that these changes are necessary. The 

Attorney General contended in his second reading speech, and to the media, that the maximum penalty for 

manslaughter needs to be increased from 20 years‟ imprisonment to life imprisonment. He also said in his 

second reading speech that courts have a more limited range of potential penalties and, accordingly, are 

awarding less jail time than might otherwise be the case. I think he quite rightly points out that this has resulted 

in strong public responses to a number of high-profile cases. To substantiate that assertion, the Attorney General 

referred to a number of cases about which he said the lack of availability of the penalty of life imprisonment led 

to an inadequate sentence being imposed.  

The first of these cases was that of Jack Benjamin Hall, and I apologise, but I want to canvass these cases in a bit 

of detail for reasons that will become apparent. Mr Hall was tried for the murder of Lawrence Dix following an 

argument over a $100 drug debt. This is a fairly infamous case and I think the outcome shocked the community. 

Both men were 19 years old at the time. When the trial ended with the jury unable to reach a decision, the 

prosecutor advised the Supreme Court that the state would accept a guilty plea to the lesser charge of 

manslaughter. In April 2008 Hall was sentenced to a minimum term of imprisonment of two years and three 

months. Mr Hall was released for parole on 5 July 2009. That parole period expired on 1 July 2011. As I said, 

this particular case evoked a lot of community reaction. On its face, the sentence looks inadequate, but I made 

some inquiries to the Attorney‟s advisers about whether this was a sentence that the Director of Public 

Prosecutions considered appealing, which would seem to me the obvious thing to do if the sentence was 

manifestly inadequate. With the strong community reaction, I would have thought it was incumbent upon the 

DPP to certainly seriously consider prosecuting an appeal. The response I got from the advisers is as follows — 

The matter subsequently went to trial before Justice Simmonds and a jury at the Busselton Supreme 

Court on 11 February 2008. At the conclusion, the jury failed to reach a verdict and were discharged.  

Following consultation with various stakeholders, the ODPP accepted the plea to manslaughter pursuant 

to section 280 of the Criminal Code (WA). Consequently, Mr Hall was sentenced on 24 April 2008 —  
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As we have heard — 

to four years and three months imprisonment with eligibility for parole after two years and three 

months, backdated to 2 April 2007.  

This is the important bit — 

The decision to accept the lesser charge and not to appeal the sentence was made by the then Director, 

Mr Robert Cock QC. Despite endeavouring to speak to Mr Cock QC to determine his reasons not to 

appeal, it has not been possible due to the short timeframe given in preparing this answer. Further, the 

prosecutor has left the employ of the ODPP.  

I think we know where Mr Cock is. But anyway, that is neither here nor there. They had to speculate as to why 

an appeal was not lodged in that case. The briefing note continues — 

Accordingly, it would appear that the reasoning of the Director was that given that the sentence 

imposed is considered within the range imposed by the Courts for this type of offending, there were no 

grounds upon which to appeal the sentence.  

The second case referred to by the Attorney General was that of Mathew Roy McDonald, who, in 

December 2008, pleaded guilty in the Supreme Court to the manslaughter of Mr William Rowe. This is another 

notorious case. The offence was committed on a beach in Geraldton where the victim was enjoying Christmas 

festivities with his family. The defendant hit Mr Rowe with a cricket bat to his head. This caused Mr Rowe to 

sustain an unprotected fall to the car park surface. Mr Rowe sustained fatal head injuries and passed away the 

following day. Mr McDonald was sentenced to five years‟ imprisonment backdated to 28 December 2007. 

Mr McDonald was eligible to be released on parole in September 2011. Any parole term would finish on 

29 September 2013. Having committed manslaughter, Mr McDonald also became liable to be sentenced for an 

earlier offence of unlawful wounding for which he was serving a suspended term of imprisonment.  

In sentencing Mr McDonald, Justice McKechnie imposed five years‟ imprisonment with eligibility for parole, 

but that was to be served cumulatively with the nine-month sentence for unlawful wounding that I talked about. 

In this case the DPP, in response to my queries as to whether an appeal was lodged, said — 

This case was carefully considered by a Consultant State Prosecutor and it was determined that in light 

of the evidence of the forensic pathologist who conducted a post-mortem on Mr Rowe, the blow 

inflicted to Mr Rowe by McDonald was not the direct cause of Mr Rowe‟s death because the impact of 

the cricket bat against Mr Rowe‟s head did not appear to have occurred with the force necessary to 

cause a fatal injury. Moreover, the fractures which were identified in Mr Rowe‟s skull and which were 

related to his death were well away from the site of the blow from the cricket bat.  

That particular issue was one that the Attorney General omitted to mention in his second reading speech. The 

DPP‟s response continues — 

They probably occurred when Mr Rowe — 

Mr C.C. Porter: To be fair, member, we provided you with that summation.  

Ms M.M. QUIRK: Yes, I know. Thank you very much. I am just making the point that it is not quite as simple 

as the Attorney would have us believe. I continue — 

They probably occurred when Mr Rowe hit the surface of the car park. In such circumstances, there was 

no reasonable prospect of achieving a conviction for an offence more serious than manslaughter and, 

accordingly, when the accused‟s legal representative indicated that McDonald would plead guilty to 

manslaughter the ODPP considered this was an appropriate disposition.  

The third case I want to mention is that of Mr Ian Samuel McConkey, who was sentenced in the Supreme Court 

to five and a half years‟ imprisonment for the manslaughter of Buddhist monk Buu Lieu on 10 January 2010. 

Mr McConkey could spend just three years and four months in jail for the unprovoked attack on the defenceless 

monk. He is eligible to be released on 27 May 2013, and any parole order will finish on 27 May 2015. In 

response to my queries, the DPP noted that Mr McConkey pleaded guilty at the first available opportunity. The 

response states — 

There is no denying that Mr McConkey‟s attack on Mr Lieu was a brutal and motiveless one. However, 

there was no weapon involved (although Mr McConkey admitted to having martial arts training), and it 

appeared the attack was not a premeditated one. 

Mr McConkey was heavily intoxicated with both alcohol and amphetamines. The note continues — 

Despite the intensity of the assault, he maintained that it was not his intention to kill or cause grievous 

bodily harm to Mr Lieu. Furthermore, there was exceptional remorse, demonstrated not merely by the 



Extract from Hansard 

[ASSEMBLY - Thursday, 3 November 2011] 

 p8971b-8976a 

Ms Margaret Quirk 

 [3] 

plea of guilty but by the fact that the offender, not then a formal suspect, handed himself in to the 

police.  

There were no eyewitnesses. I continue reading — 

Mr McConkey cooperated with police fully, and did not apportion blame to the victim in his discussions 

with the police or through his counsel in the course of his prosecution. Further, the psychological report 

tendered in Court, as well as three references submitted by Mr McConkey‟s former partner …, his sister 

… and his current partner … demonstrated a childhood marred by violence, aggression and 

psychological abuse by his father.  

The briefing note reads also — 

The Consultant State Prosecutor who appeared at sentencing … having reviewed the sentence, 

determined that there was no reasonable prospect for a successful appeal against sentence. The sentence 

imposed on Mr McConkey is considered within the range imposed by the Courts for this type of 

offending.  

So we have a situation in which factors other than the existing tariff come into play. Firstly, these are all cases in 

which there was either a plea negotiation or a plea of guilty. These are also cases in which, significantly, the DPP 

declined to appeal the case.  

It is my contention—it is, I know, a little naive, and it is not strictly black letter law—that if the DPP is not 

consistently appealing on cases, even the hard cases, I do not know how judges will get the feedback that these 

lower sentences are out of whack with community expectations. Yes, we can say that is a matter for Parliament 

and that is a matter that we should include in laws so that we give the judiciary the message as to what sentences 

Parliament and the law expect to be imposed. But it seems to me that if the DPP is not consistently appealing 

these matters, how will the judges know, other than by looking at the other tariffs, that the community 

expectation is not being met? There is absolutely no doubt that all these cases are tragic. We would all have read 

about them in the newspaper and been most concerned at the risible sentences that were imposed. There is no 

doubt that the families and friends of the victims would also be rightly bewildered at the risible sentences that 

were imposed. But what is in doubt is whether the outcomes would have been any different if the maximum 

penalty of life imprisonment could have been imposed. I want to quickly go through a couple of other matters 

that I think are relevant to show that these sentences are pretty atypical. 

I want to let members know that some very helpful information can be found on the Office of the Director of 

Public Prosecutions‟ website. This is a relatively recent initiative, so I do not know whether it is an initiative of 

the Attorney General, but it is very helpful. 

Mr C.C. Porter: They have been working on that for years. 

Ms M.M. QUIRK: Yes, they should have been; but it is excellent, Attorney General. It is a sort of digest, if we 

like, of recent sentences for offences. The first case I want to read to the house is Macaree v The State of 

Western Australia. The offender was 28 years old. A friend of the victim‟s had a one-night stand with the 

appellant. The victim‟s friend discovered the betrayal and sent some abusive and threatening text messages to the 

appellant. Victim‟s friend decided to confront the appellant at his house and the victim offered to drive him 

there. On arrival at the appellant‟s house, the victim stayed out the front while his friend went to the house and 

banged on the door. The appellant‟s brother answered and denied the appellant was home. The appellant, in his 

bedroom, heard shouting and recognised the victim‟s friend‟s voice. The appellant picked up and loaded a 

crossbow, using a bolt with a broader head designed to administer shock and blood loss in order to kill. The 

appellant left his bedroom and confronted the victim‟s friend with the crossbow. The victim‟s friend ran out of 

the house, down the driveway and onto the street. The victim was standing in the driveway near the appellant‟s 

vehicle. He did not threaten or move towards the appellant in any way. The appellant pushed the victim twice 

with the crossbow and told him to leave. On the last occasion, the bolt fired into the victim‟s chest and the victim 

died within minutes. This case was appealed by the offender. On appeal, which was dismissed, the court upheld 

the sentence of six years‟ imprisonment that was imposed. It was a total effective sentence of six years. The 

courts did acknowledge that there was some remorse. That is a case in which six years as a total effective 

sentence was imposed. 

In the case of Luff, the appellant and victim A had been friends for approximately 30 years. The appellant and 

his family had been living with victim A for approximately six months prior to the offence. The appellant and 

victim A had an argument over comments made by victim A, likening his behaviour to that of victim B. The 

appellant punched victim A several times in the face. Victim A fell backwards and appeared to lose 

consciousness. An ambulance and police were called. Victim A assured police that he was fine and the 

ambulance was cancelled. The appellant went to the backyard where victim B was drinking with another person. 

The appellant abused victim B and punched him in the head with a clenched fist. The appellant returned to the 
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kitchen and found victim A. The appellant again assaulted victim A, punching him and kicking him several times 

in the head with his steel-capped boots, and he fell onto the floor. Victim A died as a result of the assault. An 

autopsy revealed that victim A had a blood alcohol level of .559 per cent, but the offender was not affected by 

alcohol. He received a sentence of imprisonment of seven years and four months, and eight months for the 

assault occasioning actual bodily harm prior to the infliction of the mortal wounds. He received a total effective 

sentence of eight years. 

I will not read any more cases, but in Colledge v The State of Western Australia, the sentence was 10 years‟ 

imprisonment. That case involved, I think, the enforcement of a drug debt. In Bell v The State of Western 

Australia, the sentence was 10 years‟ imprisonment. In Nguyen v The Queen, which was a combination of 

manslaughter, aggravated burglary and assault occasioning actual bodily harm, Nguyen got seven years, five 

years and two years, which is a total effective sentence of 12 years‟ imprisonment. In R v Gordon, the sentence 

was seven years‟ imprisonment. In R v McDonald, which we have talked about, the sentence was three years and 

six months. In R v Churchill, the sentence was three years and six months. That case involved people who were 

drinking together and getting out of control, as happens on these occasions. In Pryor v the Queen, the sentence 

was imprisonment of seven years and five months. I have raised these issues in summary to indicate that the 

cases that the Attorney General mentioned were the exceptions rather than the rule. By and large, sentences of 

greater magnitude are being imposed. I accept the argument that if a sentence of life imprisonment is imposed 

for manslaughter cases, according to section 96(1) of the Sentencing Act — 

A prisoner serving a sentence of life imprisonment for an offence other than murder is not to be 

released before he or she has served 7 years of the sentence. 

We know that what is shocking to the families of the victims in these cases is that the offenders are released 

some time earlier than the head sentence because they may be eligible for parole. This provision, in conjunction 

with section 96(1), means that the possibility of release before seven years have been served will be eliminated. 

If that is what the Attorney General wants to do, this is a reasonably roundabout way of doing it.  

The second area the Manslaughter Legislation Amendment Bill 2011 deals with is certain cases when dangerous 

driving results in death. Those matters will no longer be dealt with summarily in the Magistrates Court; they 

must be dealt with on indictment in the District Court, which will lead, again, to a higher penalty range. Those 

are cases that concern a person driving a vehicle while under the influence of drugs and/or alcohol and/or at 

excessive speed and a death occurs. I think the other example is if a death is caused in the course of a police 

pursuit. When that conduct results in a death, these changes will mean that the matter automatically goes upstairs 

to the District Court.  

Another relevant case the Attorney General referred to in his second reading is that of Mr Lee David Toplass. 

In November 2009, Mr Toplass was sentenced to two years and eight months‟ imprisonment for dangerous 

driving causing death in relation to a fatal accident on the Kwinana Freeway in July 2008. Most members will 

remember that case. He was driving the wrong way down the Kwinana Freeway, badly affected by drugs, and he 

ran into a woman who was driving in the right direction, as it turns out, and caused her death. That was a case 

that I think, again, the Attorney would say was out of kilter with what the community perception would be, given 

the behaviour involved. 

That case was not appealed. This was quite an interesting one, and this is where we had some sympathy for the 

Attorney‟s contention about the current law restricting the ability to impose high sentences. In that case the 

Office of the Director of Public Prosecutions‟ response, after considering whether to appeal the decision, was — 

The Magistrate refused the police prosecutor‟s application to have the matter dealt with on indictment 

and ultimately sentenced Mr Toplass to a total term of three years imprisonment, arrived at by a term of 

two years and eight months imprisonment for the dangerous driving causing death offence and four 

months cumulative for the dangerous driving causing bodily harm offence. The Magistrate, despite 

applications made by the prosecutor, declined to commit the charge to the District Court prior to a plea 

being taken pursuant to section 5(3) of the Criminal Code so that it could be dealt with on indictment 

and subsequently declined to commit the accused to the District Court for sentence …  

In 2009 the matter was referred to the ODPP to consider instituting an appeal against the sentence. 

However, having regard to all of the circumstances of the case, it was determined that an appeal was not 

appropriate. Given that the matter was dealt with in the Magistrates Court, it could not be said that the 

Magistrate sentenced inadequately within his jurisdictional limit. Had the matter been committed to the 

District Court for sentence, it is very likely that Mr Toplass would have received a greater sentence of 

imprisonment. However, the Magistrate imposed a sentence of 2 years and 8 months imprisonment for 

the offence of dangerous driving occasioning death when the maximum Summary Conviction Penalty 

was 3 years imprisonment. Given that the offender pleaded guilty, it would appear that his Honour 
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ranked it as the worst of its kind (which is arguably correct in comparison to other cases dealt with in 

the Magistrates Court) …  

This matter was given further consideration by the then Acting Director Mr Bruno Fiannaca SC. 

Although the appeal period had expired, Mr Fiannaca SC considered whether the ODPP could have 

taken the unusual step of seeking a review of the Magistrate‟s decision … Mr Fiannaca SC determined 

that, whilst this avenue may have been open as a matter of law, an appellate court may well be reluctant 

to review a decision of a Magistrate not to commit. The fact that the legislation specifies that there is no 

right of appeal against a decision to commit or not to commit an accused for trial or sentence … has 

previously been identified as a factor militating against the exercise of discretion to review a decision of 

this nature …  

For these reasons, and because some time had passed since the Magistrate made the decision not to 

commit Mr Toplass to the District Court for sentence, it was determined that did not consider that a 

review of the Magistrate‟s decision was appropriate. 

That falls as much on the issue of what I think is an error by the magistrate more than any overall issue about 

whether or not the existing sentence of 20 years under the legislation is sufficient. Having again referred to the 

digest and the website of the Director of Public Prosecutions concerning aggravated dangerous driving 

occasioning death and vehicular manslaughter, when these cases have gone to the District Court we see 

sentences like eight years and six months, five years and six months, seven years and six months, three months, 

six years, and five years and four months being awarded. Therefore, I query whether we need to have this change 

to eliminate errors by magistrates when clearly it was an isolated case. Having said what I have said in the last 

37 minutes, the opposition supports this bill, despite its reservations. Ideally, we would have preferred a statutory 

review, but I also accept the Attorney General‟s undertaking that there will be an examination after five years of 

the impact of these changes to sentencing processes. I know there are constraints and there are tariffs, but I need 

to stress that factors such as the discount given for pleas of guilty, and that these cases are not appealed as often 

as they might be, mean that the court does not get a true reflection of where it should be sentencing and how this 

sort of conduct is viewed by the community.  

We again say what we have said about all of this legislation: it is after the event—ex post facto. We are dealing 

with sentencing someone after something dreadful has happened, such as that which happened to the Rowe 

family or to Lawrence Dix‟s family in Bunbury, rather than exploring options to create an environment in which 

there are fewer victims in the first place.  

I should have mentioned one other matter that my colleague, Mr Quigley, the member for Mindarie, alerted me 

to. Another case on which he has had representations is the death of Saori Jones. Mr Quigley has had a number 

of representations from people, to the same effect, which read — 

I am writing to you as a concerned and appalled community member. I was and still am totally outraged 

by the sentence handed down to Bradley Wayne Jones by Supreme Court Justice Lindy Jenkins on 

21
 
September 2011—where he has killed his ex-wife, Ms Saori Jones as a result of domestic homicide. 

I believe there has been a huge injustice carried out in this case.  

This deliberate act of violence was not an assault, but a vicious and horrendous act of violence that lead 

to the death of Ms Jones. This was then followed by the deliberate concealment of the killing, as he left 

his wife to die. The fact that he left his wife‟s body to decompose in the home he continued to live in 

with his 2 children is disgraceful and a sentence of three to five years is disgusting to say the least. 

The defence by Mr Jones about being drunk should never have been taken into account to minimize or 

justify the violence or failure to take responsibility for the violence, nor should the outrageous claims 

that she had an affair with the best man. Ms Jones is not here to defend herself, and these claims are 

once again being made to somehow try and justify the use of violence. 

On 24 January 2011, it was reported by, Detective Sergeant Steve De Re that charges were upgraded 

following a review of post mortem results and in consultation with the Director of Public Prosecutions. 

I followed this case closely and cannot find anything stating that these charges were down graded to 

„assault causing death. The fact that Mr Jones may be out on parole as early as December 2013 is 

absolutely horrific.. 

I am asking you to request the Attorney General to call for an appeal and to up-grade the charges to 

reflect the severity of the crime or to have the sentence raised to the maximum of 10 years. 

I am not sure what has happened with that case and would be grateful for advice from the Attorney General on 

whether the DPP considered appealing the case and the circumstances of the matter. 
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As I and the Attorney General have said, these matters incite great passion in the community. They tend to be 

assessed by members of the legal profession who are exposed to such cases regularly and who are somewhat 

desensitised and tend, as they should, to view things objectively. But that does not fit with the high passions that 

run in the community when these matters are reported and there is a focus on the inadequate sentences but little 

focus on the other sentences that fall within the acceptable tariff. Therefore, it is very important that we have a 

dialogue about these matters. I am not as confident as the Attorney General that when these amendments are law, 

it will radically change the way the judiciary sentences. 

I am pleased about the upgrading of the status of a death by dangerous driving, obviously, having concerns about 

road safety issues. Many people in the community have expressed to me their bewilderment that the killing of a 

person as a result of dangerous driving has been treated less seriously than other forms of manslaughter, so I am 

pleased it is more on all fours. 

In conclusion, I make the point that we are proceeding with legislation without evidence that it will have any 

impact or achieve the desired outcome. Although the government insists that the matter is urgent, without any 

evidence of that, I understand that we are to adjourn early today — 

Mr R.F. Johnson: It is because we can bring it on next Tuesday. We need to declare it today so we can bring it 

on next Tuesday and finalise it. 

Ms M.M. QUIRK: All right. That is more of an explanation than I got from the Attorney General. However, I 

am sure that he will be more forthcoming on Tuesday when he responds. 

Mr R.F. Johnson: He will be. 

Ms M.M. QUIRK: Leader of the House, we still do not know why this is an urgent bill. 

Mr R.F. Johnson: I am sure the Attorney General will explain that in detail. 

Ms M.M. QUIRK: Good. We look forward to that. 

In conclusion, I am reminded of remarks made by Oliver Wendell Holmes Jr in the case of Northern Securities 

Company v United States. According to my notes, he stated — 

Great cases like hard cases make bad law. For great cases are called great, not by reason of their 

importance … but because of some accident of immediate overwhelming interest which appeals to the 

feelings and distorts the judgment … 

I think that is a sentiment that we should reflect on while we consider this legislation. 

Debate adjourned, on motion by Mr R.F. Johnson (Leader of the House). 

 


